©O© 00 N O O

10
11
12
13
14
15
16
17
18

H1778.1

SUBSTI TUTE HOUSE BI LL 1112

State of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Conmmittee on Agriculture & Ecology (originally sponsored by
Represent ati ves Chandl er, Mastin, Koster, Delvin, Milliken, Johnson,
B. Thonas and Honeyf ord)

Read first tine 02/ 13/97.

AN ACT Relating to general adjudication proceedings for water
rights; and anendi ng RCW 90.03. 110, 90.03.160, 90.03.170, 90.03. 190,
90. 03. 200, 90.03.210, and 90. 03. 243.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.110 and 1987 ¢ 109 s 72 are each anended to read
as follows:

(1) Upon the filing of a petition with the departnent by one or
nore persons claimng the right to divert any waters within the state
or when, after investigation, in the judgnment of the departnent, the
interest of the public will be subserved by a determnation of the
rights thereto, it shall be the duty of the departnment to prepare a
statenent of the facts, together with a plan or map of the locality
under investigation, and file such statenent and plan or map in the
superior court of the county in which said water is situated, or, in
case such water flows or is situated in nore than one county, in the
county which the departnent shall determ ne to be the npbst conveni ent
to the parties interested therein. Such statenent shall contain
substantially the followng matter, to wt:
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((2)) (a) The nanes of all known persons claimng the right to
divert said water, the right to the diversion of which is sought to be
determ ned, and

((2)) (b) A brief statenent of the facts in relation to such
water, and the necessity for a determnation of the rights thereto.

(2) The departnent shall nmake a filing under subsection (1) of this
section initiating a general adjudication proceeding only if the
admnistrator for the courts determnes there are sufficient funds
available to support the expenses of a referee or referees for the
proceeding from appropriations nmade expressly for such expenses as
described in RCW 90. 03. 243.

Sec. 2. RCW90.03.160 and 1989 ¢ 80 s 1 are each anmended to read
as follows:

(1) Upon the conpletion of the service of sumons as
((hereinbefore)) provided in RCW90. 03. 130, the superior court in which
((satd)) the proceeding is pending shall nmake an order referring
((satd)) the proceeding to ((the—departwent)) a referee appointed by

the court to take testinony ((by—ts—duly—autherized—desighree—as
refereer)) and the ((destgnee)) referee shall report to and file with

the superior court of the county in which such cause is pending a
transcript of such testinmony for adjudication ((t+hereen)) by such
court. The superior court may, in any conplex case with nore than one
t housand naned defendants, including the United States, retain for
hearing and further processing such portions of the proceeding as
pertain to a discrete class or cl asses of defendants or cl ai ns of water
rights if the court determnes that: ((3)) (&) Resolution of clains
of such classes appear to involve significant issues of |aw, either
procedural or substantive; and (({21)) (b) such a retention will both
expedi te the concl usion of the case and reduce the overall expenditures
of the plaintiff, defendants, and the court.

(2) Except as provided in subsection (3) of this section, no person
appointed as a referee under this section nay be an enployee of the
departnment of ecology or an enployee of any other party to the
proceedi ng and such a person may not have been such an enployee within
three years prior to the commencenent of the proceeding.

(3) The provisions of subsection (2) of this section do not apply
to an enployee or forner enployee of the departnent of ecology who is
acting, on the effective date of this subsection, as a referee in a
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general adjudication proceeding for water rights pending in the

superior court. This subsection applies only to the proceeding that is

pendi ng in superior court on the effective date of this subsection.

Sec. 3. RCW90.03.170 and 1987 ¢ 109 s 77 are each anended to read
as follows:

Ther eupon t he ((departwent)) referee shall fix atinme and pl ace for
such hearing and serve witten notice thereof upon all persons who have
appeared in ((satd)) the proceeding, their agents or attorneys. Notice
of such hearing shall be served at | east ten days before the tine fixed
therefor. Such hearings may be adjourned fromtinme to tinme and pl ace
to place. The duly authorized ((destghee)) referee shall have
authority to subpoena wi tnesses and adm ni ster oaths in the sane manner
and with the sane powers as referees in civil actions. The fees and
m | eage of wi tnesses shall be advanced by the party at whose instance
they are called as in civil actions. A final decree adjudicating
rights or priorities, entered in any case decided prior to June 6,
1917, shall be conclusive anong the parties thereto and the extent of
use so determ ned shall be prima facie evidence of rights to the anount
of water and priorities so fixed as against any person not a party to
((said)) the decree.

Sec. 4. RCW90.03.190 and 1987 ¢ 109 s 78 are each anended to read
as follows:

Upon the conpl etion of the taking of testinony it shall be the duty
of the ((departrent—s—destgnhee)) referee to prepare and file with the
clerk of the superior court where such proceeding is pending, a
transcript of the testinony taken at such hearing, in triplicate,
together with all papers and exhibits offered and recei ved i n evidence
and not already a part of the record. ((He)) The referee shall also
make and file in ((sad)) the court a full and conplete report as in
ot her cases of reference in the superior court. Two of ((satd)) the
transcripts shall be for the use of the parties as the court my
direct. The court shall set a tinme for the hearing and the
((destgnee)) referee shall thereupon prepare a notice designating a
time for the hearing of ((satd)) the report and serve a copy thereof,
together with a copy of ((h+s)) the referee’s report, on all persons,
their agents or attorneys who have appeared in such proceedi ng. Such
service shall be made not |ess than twenty days before the tinme for
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((said)) the hearing, either personally or by registered mail, and an
affidavit of such service filed with the clerk.

Sec. 5. RCW90. 03. 200 and 1988 ¢ 202 s 91 are each anended to read
as follows:

Upon the filing of the evidence and the report of the
((departrent)) referee, any interested party may, on or before five
days prior to the date of ((satd)) the hearing, file exceptions to such
report in witing and such exception shall set forth the grounds
therefor and a copy thereof shall be served personally or by registered
mai | upon all parties who have appeared in the proceeding. If no
exceptions ((be)) are filed, the court shall enter a decree determ ning
the rights of the parties according to the evidence and the report of
the ((departwent)) referee, whether such parties have appeared therein
or not. |If exceptions are filed the action shall proceed as in case of
reference of a suit in equity and the court nay in its discretion take
further evidence or, if necessary, remand the case for such further
evi dence to be taken by the ((departrent—s—destgnhee)) referee, and may
require further report by ((hi#w)) the referee. Costs, not including
((taxable)) reasonable attorneys’ fees, may be allowed or not; if
al | oned, may be apportioned anong the parties in the discretion of the
court. Appellate review of the decree shall be in the sanme manner as
in other cases in equity, except that review nmust be sought within
sixty days fromthe entry thereof.

Sec. 6. RCWO90.03.210 and 1988 ¢ 202 s 92 are each anended to read
as follows:

During the pendency of such adjudication proceedings prior to
j udgnent or upon review by an appellate court, the stream or other
wat er involved shall be regulated or partially regulated according to
the schedule of rights specified in the ((departrent-s)) referee’s
report wupon an order of the court authorizing such regulation:
PROVI DED, Any interested party may file a bond and obtain an order
staying the regulation of ((satd)) the stream as to himor her, in
whi ch case the court shall nake such order regarding the regul ation of
the streamor other water as ((he)) the court nay deemjust. The bond
shall be filed within five days followng the service of notice of
appeal in an amount to be fixed by the court and with sureties
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satisfactory to the court, conditioned to performthe judgnent of the
court.

Sec. 7. RCW90.03.243 and 1982 ¢ 15 s 1 are each anmended to read
as follows:

The expenses incurred by the state in a proceeding to determ ne
rights to water initiated under RCW 90.03.110 or 90.44.220 or upon
appeal of such a determ nation shall be borne by the state.

Expenses incurred by the court for the use of a referee appointed
under RCW90. 03. 160 may be paid fromappropriations nmade expressly for

this purpose to the office of the admnistrator for the courts, to the

extent of such appropriations.

~-- END ---
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